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cation or removal of contaminants.

It was, in some ways, a drastic response
to the necessary task of protecting
the public from the after-effects of
industrialization, chemical-usage, and
untreated manufacturing waste. Over
time however, it became obvious that
to re-develop, an industrial site for a
different purpose didn't require such
full-bore measures, and that a more
measured response would be sufficient.

The new, more flexible response has
come to be called “risk-based” action, or
as one environmental attorney defined
it: “use-restricted cleanup that pairs
reduced detoxification of
materials at a contaminated site with a
limitation of use ensuring that the site
will not be used in ways that will expose
people to the remaining contaminants.”

removal or

-
s

LA B B oy

“Tennes;sé“‘e's‘%ppr h to dealing v
contaminated properties has shifted
over the years to risk-based corrective
action, where the state looks at expo-
sure pathways,” notes Darlene Taylor
Marsh, an attorney with Nashville-based
Dickinson Wright PLLC and immedi-
ate past chair of the Environmental
Law Section of the Tennessee Bar
Association. “As long as you are not
talking about a residential area, school,
day-care, church, or something similar
that is located close-by to where you
could have a problem with migration,
the state is much more willing to allow
capped contamination to stay in place
so the property can be redeveloped into
productive use.”

She adds, “thatis quite a departure from
the initial approach of dealing with con-

tamination, which was trying to cleanf
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member of state environmental boards
put together to address contamination
from underground storage tanks (most-
ly gas stations) and dry cleaners, says it
was a question of maintaining solvency
of the re-imbursement funds used to
cover the cost of cleaning up properties
where there weren't any financially
responsible parties. Those funds were
going bankrupt before the shift to risk-
based corrective action.

Other states meandered into risk-based
solutions to contaminated properties as
well. SIOR Report checked in with two
SIOR members in Michigan and South
Carolina to see how more flexible legis-
lation has been working.
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Limiting Liability

Before Chip Hurley, SIOR, CCIM, a
managing director at Newmark Grubb
Cressy & Everett in Grand Rapids, Mich.,
got into real estate, he was an environ-
mental geologist. Perhaps this is why
sliding into industrial brokerage work
was so fulfilling to him. In Michigan, an
old industrial state, there is some form
of environmental component to almost
every deal where there was an existing,
industrial structure.

Hurley's business became a lot easier
20 years ago when the state created a
tool called a Baseline Environmental
Assessment, or BEA.

“We put a different spin on the whole
process,” he says.

Generally, an existing industrial site
has a Phase | completed and then
possibly the environmental consulting
company recommends a Phase Il. The
Phase | generally consists of historical
data and information gathered from
public records. The Phase Il is the next
recommended step if the buyer wants
to continue with the transaction and
the consultant identifies Recognized
Environmental Conditions, or RECs,
which generally involve groundwater
and soil sample collection. If the sam-
ples are below the cleanup criteria, the
process is completed. If there are chem-
icals that are above the cleanup criteria,
the buyer has the option of either ter-
minating the transaction or opting to
continue. If the latter is the preferred
option, the buyer will want to document
the current condition (a baseline con-
dition) of the site prior to occupancy. If
done correctly, the state releases the
buyer from liability of the past releases.

“In Michigan, we have this tool that
essentially takes the Phase Il docu-
mentation, a confirmation that there is
contamination, and draws a line in the
sand, saying prior to the date of the BEA,
the buyer did not occupy the site and so
by default all the existing contamination
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thatis atthe siteis someone else’s prob-
lem,” Hurley explains. “It documents a
confirmation that can be submitted to
the state. As a buyer you can consider
the site without the liability from a pur-
chasing perspective; thus the buyer can
utilize the site.”

The state considers overlaps with what
the buyer’s existing business is, to see if
there are similarities. For example, take
the case of an old, vacant gas station.
If another gas station owner wants to
come in and use that site, the new own-
er would have a stricter requirement
to prove how he would either mitigate
or prevent the ongoing business from
exacerbating the contamination as it

exists. In that example, maybe the tanks
and the lines were on the south end of
property but there is an ability to put
new equipment on the north side of
the property that is not impacted. That
would be a method by which the new
buyer is assuring that their issue, if they
had one, is not tied into the issue that
pre-dates them.

In Michigan, prior to 1995, if you had a
contaminated site, regardless of wheth-
er it was a gas station, a cleaners, or
an industrial plant, you had to clean the
land to residential standards,

The new due diligence process is now
risk-based, allowing developers to use

engineering controls to use or redevel-
op the site.

In the case of an industrial building
a new, concrete flooring can act as a
cap to prevent water from percolating
through, picking up contaminants and
transporting them further on the site or
an adjacent property. Also, one can use
parking lots to act as a cap and barrier
to contaminated soil. Another example
could be to line all the landscaping with
aclay barrier between the contaminated
soil and the soil used for landscaping.

“Even though some of these things in
perception are daunting and scary, what
the state has done is allow people to be
creative and use logic behind the uses of
these sites and clean-ups,” says Hurley.

Byalsousing Brownfield Redevelopment
Authority Credits, TIFF financing, etc.,
developers are actively looking for
these sites because there are so many
incentives to put these things back into
productive use,” says Hurley. “We have
a very low inventory of these types of
opportunities. However, they are out
there.”

Hurley warns, developers need a due-
care plan, which assures the state
that they won't exacerbate the existing
contaminate situation. “If you do, then
you potentially end up inheriting the
liability,” he says.

The Clean-up Contract

In South Carolina, limiting liability has
also been the objective when develop-
ers want to create developable sites out
of contaminated properties.

“One of the things that South Carolina
did when it adopted all of the fed-
eral brownfield regulations was to
create a voluntary clean-up contract
that is available to a purchaser who is a
non-responsible party and wants to buy
a contaminated piece of property,” ex-
plains Chuck Salley, SIOR, vice president
and director of the Industrial Brokerage



Team for Colliers International in

Columbia.

The way the contract works is that
the purchaser typically has had a
Phase | environmental audit per-
formed on a property that resulted in
Recognized Environmental Concerns,
REC being present. The purchaser
then works with the staff of the South
Carolina Department of Health and
Environmental Control to agree on a
scope of work for further site investiga-
tion and or remediation. Each Voluntary
Clean Up Contract, or VCC, is specific to
a certain site and the scope of work is
measured by the severity of the impact
and potential health risk to the public.
Sometimes the Scope is as simple as
putting a deed restriction on the proper-
ty for residential uses or it may be more
complex such has drilling test wells or
even remediating contaminants.

Once the scope of work is completed,
it is incorporated into the Voluntary
Clean Up Contract and once completed
the buyer has no further responsibility
for that environmental contamination.
In addition, any non-responsible party
who buys that property in the future and
the lender are also protected.

“The contract also protects against
third-party litigation from another
property owners who may have been
affected by the site,” Salley says. “So,
if you have a site that is badly contami-
nated and you go into it with a voluntary
clean-up contract you are immune from
third-party lawsuits that would go back
against you. This is only available to the
non-responsible party.”

A purchaser doesn't have to do a vol-
untary clean-up contract, Salley adds.”
The purchaser can just use brownfield
regulations and its umbrella of pro-
tection. To qualify for this protection
one must completed a qualified Phase
| Environmental Audit on the property.
The VCC is just another layer on top that
protects you from being sued by the
Environmental Protection Agency, the
state or third- parties.”

This regulation has been in effect about
10 years and Salley claims it has been
very effective.

“We have done transactions that would
not have closed otherwise,” he says.
“We did a deal last year for a sale/
leaseback with a printing company that
had bought a building once owned by
Litton Industries. A contamination oc-
curred back in the 1970s when solvent
got into wells. The company wanted to
sell the property, lease it back and do
an expansion. | had an investor come in
who bought the property, but to do the
deal it had to go through the voluntary
clean-up contract process, which was
extensive.”

“The regulation has been very helpful
because of the immunity from third-
party lawsuits,” Salley says. ¥
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