PLAIN SPEAKING FROM A LAWYER

OPINIONS OF VALUE: HARMLESS
PRELUDE TO A LISTING PITCH,
OR A TRAP FOR THE UNWARY

By Jim Hochman

y guess is that most practicing

commercial real estate brokers

are asked some variations of the
following question: "What do you think
my property is worth?” The owner may
be considering a sale, or refinancing, or
perhaps working on his estate plan, and
the logical and usually least expensive,
even free source of property valuation
is you — the well-meaning broker. You
might even see the question as an open-
ing to a sale listing, or even a leasing
listing if the property’s value could be
improved with better leasing. Beware,
my friends, sometimes free advice can
open the door to some real problems.

Brokers market properties for sale or
lease, while appraisers value properties
for owners, lenders, sometimes buyers,
and even judges. Each profession, then,
has its own “turf.” Sometimes, though,
if a broker is perceived to cross the
line into appraiser territory, the conse-
quences, and | mean regulatory conse-
qguences, can be severe.

| recently represented a well-mean-
ing real estate broker who was also a
licensed auctioneer. A bank trustee,
administering a decedent’s estate, re-
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tained my client to offer an “"Auctioneer
Estimate of Value,” so that the trust-
ee could determine if the value of 4
farms would mean the estate was large
enough to incur federal estate tax. If the
value of these 4 farms approached the
federal estate tax barrier, she knew that
she needed, and would therefore obtain,
formal appraisals for each farm.

My client won the assignment, and
happily provided his thoughtful and de-
tailed analysis of the farms. Acreage,
soil quality, and equipment all were
analyzed and addressed in the opinion
to determine an opinion of value the re-
port. The bank trustee was pleased, and
she got the information she needed, but
someone was unhappy. We speculate
that one of my client's competitors, or
perhaps an appraiser who didn't get the
assignment, decided to retaliate. You
guessed it, a complaint was filed with
IDFPR (The Illinois Department of Finan-
cial and Professional Regulation).

IDFPR regulates both brokers and ap-
praisers, and the complaint found its
way to the desk of a zealous young pros-
ecutor, who felt it was his responsibility
to keep the world safe for appraisers,

and protect those appraisers from bro-
kers who might wander into appraisal
territory. The first complaint charged
my client with practicing appraisal with-
out a license. That got me hired.

We moved to dismiss the complaint
based on an Illinois broker's statutory
right to give broker price opinions as
“BPQO's,” per 225 ILCS 454/10-45 of the
Illinois Broker License Act. | also point-
ed out that the Appraisal License Act it-
self, at 225 ILCS 458/1-10, actually rec-
ognized the BPO as an exception, if the
BPO was rendered for compensation
related to the sale or lease of the real
estate. The complaint was dismissed
- an outright win for the good guys.
Until IDFPR filed a new complaint, al-
leging that my client’'s BPO didn't meet
all of the requirements of a permitted
BPO, under the Broker License Act. Talk
about sore losers.

The second case was recently resolved
by an agreed non-disciplinary order
(which is not published and is confiden-
tial), so my client's record and reputa-
tion are intact. Is there a lesson to be
learned? Of course, that's why | write
this column.



In Illinois, a BPO must meet all of the el-
ements of 225 ILCS 10-45, including:

1. A statement of the intended purpose
of the BPO;

2. A brief description of the interest in
real estate that is the subject of the BPO;

3. A brief description of the author’s
methodology used to determine value;

4. A statement of assumptions or limit-
ing conditions;

5. Disclosure of the broker's interest in
the real estate (if any);

6.The broker’s name, license number
and signature;

7. A statement that the BPO is a BPO
and not an appraisal prepared by an ap-
praiser; and

8. Other items deemed appropriate by
the author.

My client, arguably, met each of the reg-
uisite criteria, although there could have
been a better and clearer statement that
the estimate of value was not an apprais-
al prepared by an appraiser, even though
that was obvious from the report.

| have developed a template to be used
by my Illinois broker clients when they
offer that well-intended BPO, the one
that might just win a listing or curry
enough favor with an owner to get the
listing sometime in the future. | haven't
surveyed other states’ license laws on
BPO'’s, and Illinois is, admittedly, a tough
regulatory climate for real estate pro-
fessionals. However, it would be worth-
while for you to know the requirements
or limitations on the BPO you often pro-
vide. | can tell you that a little research
might save you a great deal of trouble. ¥
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DROPBOX — More than
online storage, try
Dropbox Paper.

WHATIT IS

We all know Dropbox as online storage
for all your files. Dropbox is more than
online storage. It has many new features
to share files as well as communicate
between your team members.

HOW IT WORKS

Most of us have saved some files on
Dropbox. Others use Dropbox Enterprise
as their server. Try something new,
Dropbox Paper. A simple, powerful way
to create, share and keep your team in
sync — with the added benefit of admin
controls. Simply log into www.dropbox.
com and click “Paper” on the left column.
Create tasks with due dates and then
share with your team. Your team can edit
the tasks, add new tasks or mark them
complete. All of these changes are in
real time and saved securely in Dropbox.

WHY USE IT

Download the app for your phone
and tablet. This allows you to update
your proposal, brainstorm topics, and
view your to-do list on the go. There
are dozens of ways to collaborate with
your team. Dropbox has thousands of
applications that it integrates with, but
Dropbox Paper is how | brainstorm and
share tasks with my team.
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