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The Landlord w
ants the certainty of oc-

cupancy and a steady incom
e stream

 
from

 the property. Conversely, the Tenant 
w

ants fl
exibility to stay, extend, or even 

relocate for a variety of business rea-
sons: space expansion, space contraction 
or just a new

 and perhaps m
ore busi-

ness-friendly location. It follow
s then, 

w
hen a lease contains options, the parties 

m
ust rely on strict perform

ance of the 
acts and conditions necessary to exercise 
such options. A

s m
arket rents rise, the 

value of the option to renew
 at a fixed 

rent is significant. If, how
ever, rents are 

slipping, the value of a right to term
inate is 

of great value to the Tenant. A
ccordingly, 

if a Tenant should fail to preserve and 
exercise these option rights, the Landlord 
w

ill benefit. It follow
s then that a Landlord 

w
ill require, and often insist, on strict 

perform
ance of the acts required of the 

Tenant to exercise the options, perhaps 
in order to extinguish the option.

In Illinois, reported cases generally re-
quire strict com

pliance, w
hich is best 

sum
m

arized as follow
s:

1.	Tim
ely exercise of the option;

2.	In the m
anner required by the lease; 

and

3.	M
eetin

g all of th
e requirem

en
ts of 

exercising the option, such as: 

a.	Tenant m
ust be in possession of the 

space;

b.	Tenant m
ay not be in default of any 

lease provisions;

c.	Tenant m
ust provide the paym

ent (if 
applicable) in the am

ount and m
anner 

required by the lease.

T
h

e w
ell-ad

vised Ten
an

t sh
ould read 

the lease and m
eet each of the require-

m
ents to exercise an option to the letter. 

In fact, courts have criticized and ruled 
against tenants w

ho failed do just w
hat 

the lease requires.

A
fter the lease is executed, your role as 

Landlord or Tenant agent does not and 
should not end. It is both good practice 
and excellent client relations strategy, 
indeed a m

ust, to identify critical dates for 
the client, such as lease term

 com
m

ence-
m

ent date, lease term
 expiration date, 

and im
portant deadlines by w

hich options 
m

ust be exercised. The typical boilerplate 
phrase, “Tim

e is of the essence,” serves 
as the legal basis for a Landlord to insist 
on tim

ely exercise of options, and Illinois 
cou

rts g
en

erally agree. W
ell draw

n 
leases often have exhibits by w

hich the 
parties stipulate, after com

pletion
 of 

tenant im
provem

ents, after occupancy, 
just w

hat these critical dates are, so there 
is no m

isunderstanding, and no question 
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O
ur experiences from

 
negotiating leases  
confirm

 that options are 
valuable to the Tenant and 
som

ew
hat burdensom

e  
to the Landlord. 
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when the time comes for an option to be 
exercised. As part of basic good practice, 
brokers should advise their clients of 
these critical dates, not to mention that 
the exercise of an option could trigger 
additional commissions, or the exercise 
of an option to terminate could generate 
new leasing or buying opportunities.

We offer the following guide for treat-
ment of exercise of options: 

1.	Is/are these options in the lease, 
whether to expand, extend, contract, or 
terminate?

2.	Does the lease specify that time is of 
the essence?

3.	Does the lease specify, for purposes 
of notice, how notice must be given and 
to whom?

Assuming each of these preliminary 
questions are answered in the affirmative:

4.	Note the critical deadlines by which the 
option(s) must be exercised.

5.	Note to whom and in what manner 
notice must be exercised, often including 
multiple notices to multiple parties.

6.	Note the conditions for exercise of 
the option (occupancy, payment of 
a certain fee, and how the fee is paid: 

check, cashier’s check, wire, etc.) All of 
this should be done shortly after Tenant 
occupies the space, when memories are 
clear and recent, when the parties are 
in agreement on dates, and of course, 
when the parties are (hopefully) still in 
agreement on these points.

7.	Mark your calendar for these future 
events including budgeting ample lead 
time for warning, consideration, and ex-
ecution of the required acts. This should 
include time for you to assist your client 
with market analysis to determine if op-
tions should or should not be exercised, 
if extension or other lease amendments 
should be considered and negotiated, or 
perhaps if new terms should be sought 
instead. All of this should start well in 
advance of option exercise deadlines.

Our research and experience reflect that 
parties should not rely on or expect a 
court to excuse strict performance of 
exercise of the options. In a companion 
article, we will discuss the very few cases 
where a Tenant has sought and obtained 
equitable relief when its conduct failed to 
strictly comply with lease requirements. 
Those cases are few and far between. 
Generally, when a Tenant is making a 
plea for equitable relief due to its failure 
to strictly comply, that Tenant is tossing 
the proverbial “Hail Mary” desperation 

pass. Almost always, the arguments fail, 
the option is lost, and Tenant suffers 
grave financial consequences.

Our best advice to you and to your clients 
should be: 

A. Know your options; 

B. Preserve your options; 

C. Guard your options; and

D. Exercise your options timely and in the 
exact manner required by the lease.

There is no reliable substitute for diligence 
– options are valuable. You negotiated 
these terms with great care and effort. 
Don’t waste that effort or squander these 
assets by failing to guard them well. 


